though seemingly contradictory, became intertwined and created confusion as to precedence. First, candidates for federal elective office must be afforded air time. In addition, broadcasters may not censor the material produced by these candidates. When broadcasters were faced with problematic content in federal campaign advertisements, lawmakers, regulators and courts normally sided with the candidates.
However, a broadcaster's license may be revoked for broadcasting obscene, indecent or profane language. And in recent years, the Federal Communications Commission (FCC or the Commission), Congress and the courts have effectively broadened this concern to include material that could ostensibly be considered harmful to children. When several political campaign ads in 1992 and 1994 introduced unparalleled controversial content-the graphic depiction of aborted fetuses-broadcasters sought guidance and relief from the government.
Several candidates intentionally forced the issue by pitting the rights of the candidate against the responsibilities of the broadcaster. Milagros Rivera-Sanchez and Paul H. Gates, in tracing the history of indecency and political advertising, predicted that broadcasters would not need to fear sanctions from airing the pro-life candidates' advertisements.
1 Seeking permission to channel the controversial material into late night/early morning hours may have only further diverted broadcasters from First Amendment objectives they ultimately desire.
This article begins with a review of the history behind controversial political advertising content. It then focuses on the attempts to restrict pro-life candidates' television content as a case study of how statutory and judicial decisions have attempted to provide a solution to a broadcasting anomaly. Specifically, this article considers the use of depictions of aborted fetuses in television advertisements and the efforts of broadcasters to restrict these ads. Finally, a call for a comprehensive review of the pertinent policies and issues is recommended.
The evolution of this broadcasting quandary took many years as questions were raised seriatum. What finally emerged is a twisted regulatory knot tied and retied by sometimes conflicting legislative, executive and judicial action. The results have alter-nated between binding and loosening the knot for both broadcasters and candidates for federal office.
POLITICAL ADVERTISING AND THE COMMUNICATIONS ACT
The statutes dealing with political broadcasting are found in Sections 312 and 315 of the Communications Act. Section 312 requires broadcasters to air material produced by candidates for federal office. It threatens revocation of a broadcaster's license for "willful or repeated failure to allow reasonable access to or to permit purchase of reasonable amounts of time for the use of a broadcasting station by a legally qualified candidate for federal elective office on behalf of his candidacy."
2 The question of who legally qualifies as a candidate was answered by the FCC in 1978, i.e., such a person must (a) be eligible under law to hold the office if elected, (b) announce one's candidacy and (c) qualify for a place on the ballot or be eligible under law for election as a write-in candidate and make a "substantial showing." 3 The constitutionality of reasonable access was answered by the Supreme Court of the United States in 1981. The Court ruled that once the campaign season begins, broadcasters "must give reasonable and good-faith attention to access requests from 'legally qualified' candidates for federal elective office." 4 Section 315 prohibits prior restraint by broadcasters of federal candidates' advertising content. 5 The first case heard by the Supreme Court challenging this statute concerned content considered libelous. A radio station in North Dakota wanted to keep out references by the Farmers Educational and Cooperative Union of America concerning government officials. The announcer called them "Communists." The Court decided that censoring "allegedly libelous remarks would undermine the basic purpose for which Section 315 was passed-full and unrestricted discussion of political issues by legally qualified candidates." 6 Thus, broadcasters could not censor content, but they also would not be held accountable for the content. Later challenges concerned inflammatory language. In 1972, the National Association for the Advancement of Colored People (NAACP) requested that the FCC allow broadcasters to reject political advertisements that contained the word "nigger." The candidate, J.B. Stoner, sought a seat in the U.S. Senate. In its request, the NAACP indicated some broadcasters had received bomb threats, and it was the stations' responsibility to avoid these ads. The FCC found no evidence of the threats and, citing the WDAY decision, refused to grant the request. 8 In 1978, the. Supreme Court's Pacifica decision upheld the constitutionality of restricting the broadcasting of indecent and obscene material. 9 The NAACP returned to the FCC with its request that the word "nigger" be prevented from being broadcast, now based on the Pacifica. 10 In its response, the Commission said the word did not fall under its definition of indecency, a definition upheld by the Court.
11 Even if it were found indecent, however, Section 315 and Section 326 12 would have prohibited broadcasters from preventing a candidate's use of the word in a television ad.
13
In 1980, employees at NBC Radio initially refused to air a commercial for presidential candidate Barry Commoner of the Citizens Party. The advertisement included one of the seven words ruled indecent by the FCC and the Supreme Court in Pacifica. The network's attorneys advised NBC to air the advertisement in its entirety, which it did. Nevertheless, Commoner subsequently lodged a complaint with the FCC that NBC's initial refusal had violated Section 315. The Commission warned NBC to make its staff aware that there could be no censorship of political ads, even those containing offensive language. in 1992 to restrict candidates' advertisements using graphic pictures of aborted fetuses.
THE REGULATION OF INDECENCY
While the Communications Act forbids the FCC from exercising prior restraint of broadcasts, 20 the Commission may revoke a broadcaster's license for airing indecent material. 21 The Commission relies on Section 1464 of the United States Criminal Code, which declared that "whoever utters any obscene, indecent, or profane language by means of radio communication shall be fined not more than $10,000 or imprisoned not more than two years, or both." 22 In 1987, the FCC determined that focusing on the seven Pacifica words was an insufficient standard by which to enforce indecency prohibitions. 23 Instead, it proposed using the generic definition it had stated in its response to the complaint against WBAI-FM, i.e., "language or material that depicts or describes, in terms patently offensive as measured by contemporary community standards for the broadcast medium, sexual or excretory activities or organs." (1987) (station found to have broadcast on several occasions programming that "dwelt on sexual and excretory matters in a pandering and titillating fashion that was patently offensive as measured by contemporary community standards for the broadcast medium"); Pacifica Foundation, Inc., id. (licensee KPFK-FM, Los Angeles, had broadcast two programs found indecent, i.e., "IMRU" included "explicit descriptions of sexual encounters," and "Shocktime U.S.A." contained "certain expletives that one member of a local performing group made on a live program"); Regents of the University of California, id. (student radio station cited because "the music broadcast contained a number of patently offensive references to sexual organs and activities as measured by contemporary community standards for the broadcast medium"). a reasonable risk that children may be in the audience, but (the FCC) found that this benchmark is not susceptible to a uniform standard. ... The Commission further stated that indecent broadcasts could be made at times when there is not a reasonable risk that children may be in the audience and that, when such broadcasts were made, advance warnings would continue to be required.... The Commission concluded that, in order to limit children's access to such material on radio and television, time channeling is a reasonable time, place and manner restriction. 25 WBAI-FM had broadcast the program during a weekday afternoon. The FCC adopted time channeling, or moving programs to a "safe harbor," as a compromise between concerns about indecency and broadcasters' First Amendment rights. The exact time of day when indecent programming would be permitted was challenged in several court cases. In 1988,1991 and 1993, the United States Court of Appeals for the District of Columbia Circuit thwarted efforts by the FCC and by Congress to implement various safe harbor periods.
In the first case, filed by several broadcasters and public interest groups, the plaintiffs challenged the Commission's new policy concerning indecency, and asked that the prohibition of indecent programming from 6 a.m. to midnight be ruled unconstitutional. The Court of Appeals denied the first complaint (deferring to Supreme Court precedent), but found that the FCC had no basis for the 18-hour ban, and called for further Commission hearings and study. 26 Before the FCC could act, Congress, in passing its annual appropriation for the Commission, included the Helms Adult Radio Amendment. It called on the FCC to enforce the indecency section of the United States Code on a 24-hour basis. 27 Challenged in court, the District of Columbia Circuit found the complete ban unconstitutional. 28 Again, the FCC was told to conduct hearings on the safe harbor question, and justify its choice of a time when indecent material could be broadcast.
29
Once again, Congress stepped between the FCC and the courts. In the Public Telecommunications Act of 1992, the Commission was required to institute the 6 a.m. to midnight ban on indecency in addition to the midnight to 6 a.m. ban already in place, effectively requiring a complete ban on broadcasting indecent material. 30 When this provision reached the District of Columbia Circuit, the court, relying on its first decision on this issue, struck down the safe harbor mandate. It later vacated the decision for rehearing by the full Circuit Court of Appeals. 31 A requirement that indecent material be channeled to the period from 10 p.m. to 6 a.m. was upheld in June 1995.
32

DECISIONS ON PRO-LIFE CANDIDATES' COMMERCIALS
In 1992 several candidates for congressional seats across the country added a new dimension to the troika of political advertising, indecency and channeling. About a dozen candidates produced and aired television advertisements that included footage of aborted fetuses, allegedly the result of third-trimester abortions. 33 The first to do so, and arguably the most successful, was Michael Bailey who ran for the Indiana House seat occupied by Rep. Lee Hamilton. Bailey won the Republican primary, but in the general election, Hamilton received 70 percent of the vote. 34 Only one other candidate using commercials showing aborted fetuses, Daniel Becker running in Georgia, made it past the primary election.
The The television advertisements brought complaints to television stations, which led to requests for an FCC ruling on the ads. Two stations covering Indiana's 9th Congressional District, located in Indianapolis and Louisville, Kentucky, asked their attorneys to determine their options. The stations were told that Section 312(a)(7) required them to air the ads and that Section 315(a) prohibited censoring the content. 38 The stations responded by airing editorials opposing the spots.
39
In Georgia, the other primary winner using pictures of fetuses, Daniel Becker, faced opposition from Atlanta television stations. During the July Fourth holiday, Becker had purchased air time during Atlanta Braves baseball games on WTBS.
40 Station executives did not want to air the ads and, after doing so based on their interpretation of FCC rules, reported hundreds of complaints. They were told by Diane Hofbauer, special assistant to the FCC general counsel, that "while these things may be gross and upsetting, it doesn't sound like they fall into the category of obscene."
41
Later that month, Becker asked another Atlanta television station, WAGA-TV, to air a political advertisement. The station owner, Gillett Communications of Atlanta, Inc., joined by a Washington, D.C., law firm representing several unnamed radio and television stations, filed with the FCC a petition for a declaratory 35 Glover, supra note 33, at 2972. ruling. Instead of calling the material obscene, the petition asked the Commission to concur with Gillett that ads "featuring dead fetuses and fetal tissue depict excretory activities and are therefore indecent." 42 Because of this, Gillett wanted to channel the ads to a time of day when children were less likely to be watching. This would be consistent, the petition read, with the reasonable access and noncensorship provisions of the Communications Act.
43
The co-petitioner, the law firm Kaye, Scholer, Fierman, Hays and Handler (Kaye Scholer), went further and requested that the "entire class of programming 'containing graphic and shocking depictions of dead, bloodied or aborted fetuses or any other similar graphic and shocking depictions of excised or bloody fetal tissue'" 44 be deemed indecent. Kaye Scholer added that even if the Commission disagreed with the comparison of fetal tissue with excretory activity, the FCC should defer to individual stations the judgment of determining what is indecent and therefore worthy of being restricted to certain times of day. 45 In his response, FCC Mass Media Bureau Chief Roy Stewart made several determinations. First, he declined to rule that any depiction of fetal tissue or dead fetuses was indecent. He added that rendering a ruling in advance of a broadcast would impose prior restraint on protected speech. Stewart also took issue with the desire to restrict a candidate's access to prime time. This, Stewart said, would deprive the candidate of his right to determine how to run his campaign. Further, Stewart wrote that upon review of a videotape submitted by Gillett, the Bureau's conclusion was that the content was not indecent, nor did the material constitute excretory activity as the term was used in the FCC's indecency policy.
46
THE BECKER DECISION
As the 1992 campaign neared its close, congressional candidate Becker approached WAGA-TV in Atlanta asking to air a half-hour advertisement following the broadcast of a professional football 42 Letter from Roy Stewart, Chief, FCC Mass Media Bureau, to Vincent A. Pepper, Counsel, Gillett Communications, 7 F.C.C.R. 5599, 5599 (1992). 43 Id. at 5600. 44 Id. at 5599. 45 Id 46 Id. at 5600. game on the Sunday afternoon prior to Tuesday's election. Gillett, representing WAGA, filed suit against both Becker and the FCC in federal district court, seeking an injunction against the ad and a declaration regarding indecent political advertising. 47 The court's ruling effectively reversed the decision contained in Stewart's letter. 48 The court held that prohibiting indecent material was a valid exception to the reasonable access, equal opportunities and no-censorship regulations of the Communications Act. 49 The court also ruled the material in Becker's program to be indecent. The half-hour program included a segment titled "Abortion in America: The Real Story," which contained pictures not found in Becker's earlier advertisements. This material, according to the court, showed "graphic depictions and descriptions of female gei italia, the uterus, excreted uterine fluid, dismembered fetal body parts, and aborted fetuses." 50 In addition, citing Action for Children's Television v. FCC, 51 the court found the material indecent to the extent that children readily could understand it.
The impact on children was compelling enough to warrant government involvement, said the court, because the government had an interest in "'safeguarding the physical and psychological well-being of a minor. '" 52 Noting that the FCC had not ruled on this material, the court found that this video was more graphic and four times longer than seen in Becker's previous advertisement.
53 Consequently, WAGA's offer to air the program between midnight and 6 a.m. would benefit the plaintiff and the public interest (protecting children from indecent material) without inflicting undue injury on Becker. Finally, the court acknowledged that under normal circumstances, it would have allowed the FCC to decide the issue, and questioned the court's authority to enjoin the activities of the Com- The FCC's Mass Media Bureau sent a letter to Becker, dated the same day as the initial court decision. 57 The candidate had asked for intervention by the FCC to grant him access to the television station. Bureau chief Stewart informed the candidate of the Commission's unwillingness to render a decision before a program was broadcast. Instead, Stewart invoked the 1984 staff memo and letter to Rep. Luken to warn Becker that the staff believed it would not be unreasonable for the licensee to rely on the informal staff opinion referred to above and conclude that Section 312(a)(7) does not require it to air, outside the "safe harbor," material it reasonably and in good faith believes is indecent.
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That same day the FCC issued a Public Notice, calling for comments on the issue of channeling material that presents depictions of dead or aborted fetuses. 59 The Commission requested comments on whether broadcasters have the right or obligation to channel political advertisements that are indecent, and material that may be otherwise harmful to children.
INDECENCY AND HARM TO CHILDREN
A coalition of broadcasters and interest groups responded to the Commission's call for comments. 60 The coalition called on the Com- 57 Letter from Roy J. Stewart, Chief, FCC Mass Media Bureau, to Daniel Becker, 7 F.C.C.R. 7282 (1992) . 58 Id at 7283.
59
Section 312(a)(7) of the Communications Act, 7 F.C.C.R. 7297 (1992). 60 The coalition included the National Association of Broadcasters, the Association of Independent Television Stations, Fox Television, Capital Cities/ABC, NBC, the Public Broadcasting Service and the Radio Television News Directors Association. See Harry A. Jessell, Broadcasters Oppose Widening Indecency Net, Broadcasting, Feb. 1, 1993, at 54. mission to allow broadcasters editorial control, letting them decide what is indecent material or inappropriate for their audiences. They argued broadening the definition of indecency would threaten "to encompass news, informational and series dramatic programming on a variety of topics."
61 Gillett Communications added that broadcasters should be able to reject entirely any offensive material that "the station would otherwise reject as not in the public interest." 62 Daniel Becker argued that broadcasters should not decide what is indecent. "It would be too easy for a broadcaster to censor an unpopular political message under the guise that the message was indecent." 63 Joining Becker against channeling were the National Right to Life Committee and the American Civil Liberties Union. They argued that graphic abortion imagery did not constitute indecent political advertising content, and that expanding the indecency definition would "constitute a serious constitutional infringement by interfering with First Amendment protection of news and entertainment programming."
64 There was also concern about channeling material deemed not indecent but nonetheless "harmful to children." 65 Political speech, it was argued, qualified as "super-protected speech" and should be protected against any discrimination on the basis of political ideas.
66
The FCC did not release a ruling on the matter until after the November 1994 election. That Memorandum Opinion and Order noted that the majority of letters the FCC received strongly opposed broadcasting depictions of abortion during times when children were likely to be viewing. The Commission determined that political ads that included "graphic abortion imagery" did not constitute indecency.
l COMM. L. & POLT l (1996) In the Opinion and Order, the FCC suggested that Congress, in mandating through Section 312(a)(7) that federal candidates must be given broadcast time, surely had not intended to prevent broadcasters from exercising discretion to consider the impact on children in the audience. 69 Lastly, the Commission prefaced its decision by noting that candidates do not have a First Amendment right of access to air time; rather, the question turns on the First Amendment right of viewers to have access to political speech. 70 Although not indecent, the depiction of dead fetuses could warrant a licensee's decision to channel a political ad containing such material to a time when children are less likely to be watching, without transgressing earlier conditions of the Communications Act.
Earlier in 1994, Michael Bailey had asked television stations to air advertisements during the congressional campaign of an Ohio candidate. 71 The commercials contained photographs of dead fetuses, but some also contained "scenes from gay pride marches including footage of leather-clad men grinding pelvises and kissing each other."
72 After Bailey filed a complaint with the FCC in response to a Cincinnati station's attempt to restrict the advertisements to late night time periods (after 12:30 a.m.), the station carried the advertisements during morning programming.
CONCLUSION
When he learned that his advertisements on Atlanta television stations could be restricted to safe harbor hours, Daniel Becker responded: "Live births, actual murders and dead bodies are shown during prime time, but abortion shows must be viewed along with pornography and other filth from midnight to 6 a.m."
73 Government in recent years has handed down various judgments broadening the definition of indecency, banning or channeling indecent material, and most recently applying the term "indecent" to heretofore protected political speech. These decisions invite challenge. 69 Id at 7646 n.16. Candidate Bailey warned that "this is just the beginning. The country hasn't seen anything yet." 74 The content of several Bailey commercials suggested the possibility of future clashes. Are there some political and social ideas that when visualized become untenable to the viewing public, except during the hours when most of the country has turned off their television sets? No candidate would concede that channeling political statements accommodates his or her interests.
When the FCC released its 1994 Memorandum Opinion and Order, it took the opportunity to rectify the "indecency" error in the district court's Becker decision. The Commission determined that "aborted fetuses or fetal tissue, alone, cannot be considered 'excretory by-products' within the meaning of the indecency definition." 75 Doing so would expand the definition far beyond its limit. Yet the Commission did see fit to override statutory law by allowing some restrictions within Section 315.
Either political campaign advertisements (as political speech) are a form of super-protected speech, 76 and are thus untouchable, or Sections 312(a)(7) and 315(a) should be reconsidered. Political speech during campaigns by legally qualified candidates has traditionally been considered separately from other forms of programming. But the FCC has also carved out loopholes for segregating ideas and platforms to certain" segments of the day, even as it champions a wide array of access for federal candidates. 77 Precedents are few for responding to the offensive, outrageous or indecent political ad. There are references in Commission decisions to a 1984 memorandum by FCC staff 78 and a letter from a Commission chair to a United States representative 79 suggesting 74 that a broadcaster could be justified in interpreting Section 1464 of the federal Criminal Code as an exception to Section 315. The FCC has also justified regulation of broadcast indecency as support for parental supervision of children and the protection of the family against offensive broadcast material. 80 This suggests that legal scholars and the Commission should undertake additional study of what political advertisements maybe restricted before broadcasters will be able to determine the acceptable limits.
The outline established by the courts and commission hinges on the interpretation of "harm to children." In the Becker decision, District Court Judge Robert Hall recognized that his ruling rested on the First Amendment requirement that "a content-based restriction on speech, especially political speech, must be 'a precisely drawn means of serving compelling state interest' to withstand constitutional scrutiny." * His decision reflected the view that "safeguarding the physical and psychological well-being of minors" superseded the public right to have access to political speech. 82 The Commission has stated that broadcasters may balance First Amendment considerations against potential "harm[ ] to children" by "graphic abortion imagery." 83 Neither decision included empirical evidence of viewing by or harm to children. When one concept-indecency-was unable to solve the problem, another was substituted.
The Commission has carved out a ruling independent of both indecency precedents and political speech requirements. Broadcasters were handed editorial control of content previously untouchable. It remains to be seen if graphic abortion imagery is to be singled out. However, the door is now open to revisit earlier decisions. If Congress once gave broadcasters an unreasonable mandate to accommodate all legally qualified candidates for federal office, the FCC has now altered that mandate. Protecting children is a justification for restricting the ads of candidates promoting their pro-life beliefs with controversial content. As candidate Bailey commented during his first campaign, he could not get his commercials carried on television before declaring for federal office; becoming a congres- 80 See, e.g., Enforcement of Prohibitions Against Broadcast Indecency in 18 U.S.C. § 1464, 5 F.C.C.R. 5297 (1990 Section 312(a)(7) of the Communications Act, 9 F.C.C.R. 7638, 7647 (1994).
sional candidate was his only recourse. 84 The appropriateness of Section 312(a)(7) is a legitimate concern, but for now those candidates with advertisements containing material some consider shocking and offensive may learn that their ads will be found by the Commission and courts to be harmful to children.
Some political advertising content, while legal, will be considered inappropriate for broadcast during times when children are in the audience. Broadcasters may now draw some lines warranted by potential harm to children. They may not have to worry about FCC sanctions for disregarding Section 312(a)(7) of the Communications Act under certain circumstances. But challenges will arise because there will be candidates attempting to cross the blurry line.
There have been enough attempts to strengthen, tighten and reinforce the political broadcast advertising "knot" in piecemeal fashion so as to thoroughly tangle and fray the metaphorical rope. Rather than wait for the next controversial political issue or continue to use past decisions on new media, 85 it is time for a complete reassessment of the need for mandatory political advertising time on broadcast channels, the concepts of indecency and safe harbors, the notion of harm to children, broadcasters' First Amendment rights and the citizen's right to know. Each has been alternately inserted into or excluded from arguments to fit a particular philosophical or political perspective.
Putting the issue in a First Amendment context, several questions cast doubt on the wisdom of many of the decisions, regulations and statutes. One tenet of freedom of speech is self-governance. Meiklejohn maintained that the First Amendment forbade Congress from abridging the freedom of speech whenever it was utilized for the governing of the nation. This included even obscene content because it has a "social importance." 86 It may be harmful for children to view broadcast depictions of the results of an abortion, or it may just be unsettling. But that alone should by no means be the standard by which channeling is recommended. The issue is a serious one for advocates of both positions 84 Vest, supra note 34, at D8. 85 
